PROPOSALS TO CURTAIL FEDERAL HABEAS CORPUS FOR
STATE PRISONERS: COLLATERAL ATTACK ON THE GREAT WRIT LOUIS H. POLLAKt "We propose now to show this committee by illustrative cases what happens when Federal courts intervene in behalf of prisoners convicted in State courts by means of Federal habeas corpus. There are literally hundreds of cases from all States, and we can only select a few." "In one respect this [Leyra v. Denno] is the most significant case of all that we have discussed in that it shows how a case can be tried in the State courts, going all the way to the highest Appellate Court of New York, a new trial granted, the case tried again, and appealed to the Appellate Court of the State of New York, and affirmed. All State remedies having been exhausted and the case having been fully tried in all the courts of the State of New York, with certiorari denied by the Supreme Court of the United States, Leyra then sued out a petition for writ of habeas corpus in one of the United States district courts of New York, and the case then went the full routine of Federal hearings through the circuit court of appeals to the Supreme Court of the United States. The outstanding significance of this case is that it shows and clearly demonstrates that the same questions can be litigated fully in all the courts of the State, the petitioner can then ask the Supreme Court of the United States for certiorari to pass on these same questions, and the Supreme Court of the United States refuses the application for certiorari. The identical questions (competency of confession) have been litigated through all the Federal courts and the Supreme Court of the United States then grants certiorari, although it had previously refused to do so when the matter was going through the State courts and on the same question of confessions; the certiorari, however, is granted when the case comes through the Federal courts on the same question of confessions, and the Supreme Court of the United States then reverses the case and orders another trial. We do not know the final disposition of the case ...
TiE PROBLEM
T.E quoted indictment of the tedious proceedings in Leyra v. Denno 2 is part of a long memorandum submitted by Ralph Moody, Assistant Attorney General of North Carolina, to the Judiciary Committee of the House of Representatives tAssociate Professor of Law, Yale Law School. The author wishes to acknowledge the invaluable assistance of Louise E. Farr, Research Associate, Yale Law School.
on June 24, 1955. Mr. Moody submitted the memorandum on behalf of the National Association of Attorneys General in support of a then pending bill designed to curtail the jurisdiction of federal courts to inquire, on habeas corpus, into the propriety of state court criminal convictions. The specific legislative proposal, H.R. 5649, 3 passed the House of Representatives but died in the Senate Judiciary Committee when the Eighty-fourth Congress, on July 27, 1956, adjourned sine die. But the problem troubling Mr. Moody and his colleagues did not die with the bill. In all likelihood the next Congress will be confronted with similar legislation. Mr. Moody's quarrel with the existing latitude of federal habeas corpus poses issues demanding the devoted attention of those concerned with the smooth functioning of the federal system. Yet the issues are not new-they are as old as the Constitution.
It is familiar history that the Constitutional Convention, after vigorous and prescient debate, recognized that the new national government, superimposed on pre-existing states jealous of their sovereignty, must be endowed with power to establish its own judicial system-a system necessarily overlapping the functions of the existing state courts. It was, to be sure, the plain intent of the framers that Congress should "make use of the State Tribunals whenever it could be done, with safety to the general interest."
4 But emphasis on the desirability of restraint in establishing federal jurisdiction only underscored the fact that concurrent judicial power portended conflict-and conflict under the supremacy clause could in the last analysis only mean that the national tribunals would have ultimate revisory power.
Transforming this theoretical imperative of revisory power into reality could not have been easy in any event; but it necessarily provoked profoundest parochial antagonism in criminal cases. When the Supreme Court issued its writ of error to review Corn Tassel's death sentence, the Georgia authorities showed their sovereign contempt for the Court's process by executing the defendant and thereby effectively mooting his appeal. 5 But that was in 1830-only fourteen years after Justice Story, reversing a recalcitrant Virginia Court of Appeals, indelibly blueprinted the Supreme Court's power to overturn judgments of state courts, 6 and a scant nine years after Chief Justice Marshall first asserted the Supreme Court's power to review a state criminal conviction. 1 Today, although Georgia and Virginia mutter threats of "interposition" against 3. 84th Cong., 1st Sess. (1955).
The bill is set forth verbatim in the text at p. 57 infra.
4. The language is that of Roger Sherman, advocating the successful compromise that gave Congress discretion to establish federal courts inferior to the Supreme Court. See 2 FARRAND, THE REcoRDs OF THE FEDERAL CONVENTION 45-46 (1911) .
Warren, Legislative and Judicial Attacks on the Supreme Court of the United
States-A History of the Twenty-fifth Section of the Judiciary Act, 47 Am. L. REv. 161, 167 (1913 The question vexing Mr. Moody-and currently besetting judges, legislators, prosecutors and convicts-is the propriety and scope of an alternative and allegedly less palatable form of federal intervention: federal district court jurisdiction to make collateral inquiry into state court criminal convictions. Since 1867, the so-called "inferior" federal courts have been empowered, on habeas corpus, to reopen "all cases where any person may be restrained of his or her liberty in violation of the Constitution, or of any treaty or law of the United States. .. ." Initially, this auxiliary form of federal inquiry was only a minor nuisance to state authorities, since conventionally the state's burden on habeas corpus was merely to show that the state court was one of competent jurisdiction. 10 Gradually, however, the federal inquiry on habeas corpus has widened. The federal judge's job, the Supreme Court announced in 1915, was "to look beyond forms and inquire into the very substance of the matter, to the extent of deciding whether the prisoner has been deprived of his liberty without due process of law. . . ."" This formula, coupled with latter-day judicial amplification of the content of "due process of law," laid the basis for what has now become a substantial volume of habeas corpus applications from state prisoners serving jail terms or awaiting execution.
Typically, the applicant will urge that the state trial was fatally tainted by lack of counsel, 12 by a coerced confession, 13 REP. 445 (1956) , both directed at the Supreme Court's decisions in the School Segregation Cases, 347 U.S. 483, 497 (1954) , and 349 U. S. 294 (1955) .
9. Act of February 5, 1867, 14 STAT. 385. The statutory language has been altered in detail but not in substance. 28 U.S.C. § 2241(3) (1952); cf. 28 U.S.C. § 2254 (1952) .
The Habeas Corpus Act of 1867 was passed some months after Congress proposed the Fourteenth Amendment to the states but over a year before the ratification process was completed. The act was plainly intended to help safeguard the new statutory and constitutional rights created after the Civil War. See Note, The Freedom Writ-The Expanded Use of Federal Habeas Corpus, 61 HARv. L. Ra-v. 657, 659 (1948 Each conclusion seems suspect: As to the first, there is every reason to suppose that a large proportion of the allegedly "frivolous" habeas corpus cases are merely testimonials to the difficulties of proof encountered in reconstructing trials long since forgotten. Even the most competent and best compensated lawyer faces enormous odds in piecing together inadequate trial transcripts and in gleaning the truth from memories of judges, clerks and prosecutors whose own past conduct is thus put at issue. And the prisoner who must manage his own litigation is almost hopelessly handicapped.
31 Indeed, the probability that the proportion of meritorious cases is significantly greater than the statistics indicate suggests that what is needed is to provide more rigorous federal judicial scrutiny rather than to confront the prisoner with new obstacles to relief.
Moreover, the much-advertised burden this class of litigation imposes on federal courts is largely illusory: 660 cases a year, only about 30 of which get The second conclusion-that the framers never contemplated using lower federal courts to review state courts-is unwarranted. Hamilton, in his classic exposition of the character of the proposed federal judicial structure, dealt with the possibility in explicit terms:
Report of the Habeas Corpus Committee of the
"But could an appeal be made to lie from the state courts, to the subordinate federal judicatories? . . . The only outlines described for [the lower federal courts] are, that they shall be 'inferior to the supreme court,' and that they shall not exceed the specified limits of the federal judiciary. Whether their authority shall be original or appellate, or both, is not declared. All this seems to be left to the discretion of the legislature. And this being the case, I perceive at present no impediment to the establishment of an appeal from the state courts, to the subordinate national tribunals; and many advantages attending the power of doing it may be imagined."
34
In any event, as Justice Frankfurter had recent occasion to demonstrate, it is doubtful that habeas corpus jurisdiction can be usefully analogized to appellate review:
"Insofar as this jurisdiction enables federal district courts to entertain claims that State Supreme Courts have denied rights guaranteed by the United States Constitution, it is not a case of a lower court sitting in judgment on a higher court. It is merely one aspect of respecting the Supremacy Clause of the Constitution whereby federal law is higher than State law. It is for the Congress to designate the member in the hierarchy of the federal judiciary to express the higher law. The fact that Congress has authorized district courts to be the organ of the higher law rather than a Court of Appeals, or exclusively this Court, does not mean that it allows a lower court to overrule a higher court. It merely expresses the choice of Congress how the superior authority of federal law should be asserted." 35 Be this as it may, those hostile to existing habeas corpus jurisdiction are persuaded that in all but the most extraordinary circumstances a prisoner in state custody should be confined to Supreme Court review, on certiorari, of the highest state court judgment, whether this be a review of the conviction or of denial of some state collateral remedy. This view was codified in H.R. 5649, a bill drafted by a Habeas Corpus Committee of the Judicial Conference 32. See text at notes 21 and 24 supra. In a study of twenty-four habeas corpus cases in which hearings were held, Justice Frankfurter found that in two-thirds of the cases the hearing lasted no more than an hour, and that in only one case, which lasted three days, did the hearing last more than four hours. Brown v. Allen, 344 U.S. 443, 514, 529 (1953) (appendix to separate opinion).
33. DIREcTOR OF THE ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS, ANN. REP. 1955 REP. , at 166, 195 (1956 37. REPORT 1.
38. Thurgood Marshall, special counsel for the NAACP, explained in his testimony that the NAACP opposed H.R. 5649 not because it was in any specific sense directed against Negroes but because its total impact would be to "lessen the law's protection of civil rights. . . ." Hearings 79. In fact, as was noted on the House floor, 102 CONG. REc. 798 (daily ed. Jan. 19, 1956 ), the bulk of habeas corpus applications are not from the South. Nearly 25 per cent of current applications come from Illinois, Hearings 24, Table 1 ... I wish to express a serious objection solely to those provisions of H.R. 5649 which would, except in rare instances, limit review to a petition for certiorari addressed to the United States Supreme Court. My reasons, briefly stated, are as follows: "1. Experience has shown that the Supreme Court does not now have the time carefully to consider all the many certiorari petitions filed with it. The result of the provisions to which I refer will almost surely be that most efforts to obtain relief will be denied, even when, on careful consideration, it would appear that there has been a deprivation of Federal constitutional rights.
"2. "A Justice of the Supreme Court, a circuit judge or a district court or judge shall entertain an application for a writ of habeas corpus in behalf of a person in custody pursuant to a judgment of a State court, only on a ground which presents a substantial Federal constitutional question (1) which was not theretofore raised and determined, (2) which there was no fair and adequate opportunity theretofore to raise and have determined, and (3) which cannot thereafter be raised and determined in a proceeding in the State court, by an order or judgment subject to review by the Supreme Court of the United States on writ of certiorari.
"An order denying an application for a writ of habeas corpus by a person in custody pursuant to a judgment of a State court shall be reviewable only on a writ of certiorari by the Supreme Court of the United States. The petition for the writ of certiorari shall be filed within thirty days after the entry of such order."
The crux of the bill is the first paragraph. Under that paragraph, habeas corpus could not issue if (a) the prisoner had a prior "fair and adequate opcourts. The answer is that, whenever a lower Federal court so acts, the State may seek certiorari in the United States Supreme Court, and that, usually, in such circumstances, certiorari is granted.
"4. To save the dignity of the State courts, and yet to meet my objection, the proposed statute might provide that, whenever a petition for certiorari from a State court's decision is presented, the Supreme Court may refer the matter to the appropriate Federal district court to hear and report the facts, and recommend legal conclusions, and that such report shall be reviewed by the appropriate Federal court of appeals before the Supreme Court again considers the case. Such a provision would furnish the Supreme Court with the views of the lower Federal courts.
"Since, however, the existing procedure achieves the same result, I think it would be wiser to retain that procedure. 40. 101 CoNG. REc. 9339 (1955) ; see also REPoRT. 41. 102 CoNG. REc. 797 (daily ed. Jan. 19,1956) .
portunity" to raise his federal questions in a state proceeding, whether or not he utilized that opportunity, or (b) there is under the state procedure a presently available post-conviction remedy in which the federal questions could be raised and preserved for submission to the Supreme Court on certiorari.
42
The premise of the bill is that "where adequate procedure is provided by State law for the handling of such petitions, the remedy should be sought in the State courts, with review of State court action only by the Supreme Court of the United States.
' 43 The legislative purpose was to squeeze the would-be applicant for habeas corpus between the Scylla of implied waiver and the Charybdis of Supreme Court denial of certiorari. There is little open water between the two.
Waiver
As already indicated, the Judicial Code currently provides that a district court may not entertain an application for habeas corpus unless the applicant has "exhausted the remedies available in the courts of the State.' 4 H.R. 5649 would have apparently overlaid this limitation with the further proviso that, where no present state remedy exists, failure to take advantage of a previously available state remedy-at trial, for example-would forever preclude resort to the federal courts.
The proposed rule is grounded in the thought, articulated by the Committee on Habeas Corpus of the Judicial Conference, that "a defendant on trial should not be permitted to play fast and loose with the court in which he is tried by withholding matters which he can bring forward, and then be allowed to raise them in a subsequent proceeding instituted in the Federal Court, without time limitation, and upon new and independent evidence, in the event of a failure to secure a State court judgment in his favor." ' 45 There can be little criticism of the Committee's point if it really relates only to a deliberate attempt to mousetrap the prosecution. If, for example, a Negro defendant and his attorney knowingly refrained from challenging a discriminatory system of jury selection for the express purpose of injecting into the record a subsequently available federal question, no good reason appears for cloaking the stratagem with the mantle of habeas corpus.
Actually it is hard to suppose that under present practice such a wily defendant would get a very warm reception from the district judge-presumably there is mutuality in the principle "that habeas corpus is .. .to be governed by the rules of fairness enforced in equity. ' [ Vol. 66 :50
HeinOnline --66 Yale L.J. 58 [1956] [1957] belief that deliberate acquiescence in federal error is a defense practice of any frequency. If the doctrine of implied waiver imported into H.R. 5649 were to cover only such cases, it would be of no consequence. But it would be a different and very serious matter if the bill, by reversing the strong presumption against inferring waiver of constitutional rights, were to shut off all federal remedies for the prisoner whose trial counsel, in an excess of industrious incompetence, overlooks defects in jury selection or fraud utilized to elicit his client's confession. 47 The The immediately relevant point, however, is that the issue which the Supreme Court at last considered was not raised in the state court until two years after the state supreme court affirmed Darcy's conviction.
When the Supreme Court considered Darcy's case, it concluded there was no lack of due process in the fact that Judge Boyer, who had presided over and publicly congratulated the jury on the conviction of Darcy's confederates, took it upon himself not only to watch Darcy's trial from a chair right in front of the jury but also on occasion during the trial to confer on the bench with his sitting colleague. Now assume that the Pennsylvania courts had regarded the issue as foreclosed after the initial appeal, and assume further that the Supreme Court had accepted the view of three dissenting justices (and three dissenting circuit judges below) that Judge Boyer had transgressed the bounds of due process. It would seem an extremely rigorous view to conclude that the death sentence nevertheless should remain undisturbed because the "able counsel" who represented Darcy at the first stages of the case had not properly preserved the question. Yet such a ruling may well be within the intended meaning of H.R. the proposed statutory language, should it ever be adopted, by holding that one whose attorney neglects to preserve substantial constitutional questions has not had the "fair and adequate opportunity" envisaged by the Committee on Habeas Corpus in drafting the bill. But such a holding would not only undercut the notion of waiver-it would verge on the conclusion that the prisoner had been demonstrably denied his constitutional right to counsel.
Denial of Certiorari
The inarticulate premise of the contention that denial of certiorari should foreclose further federal inquiry is that the Supreme Court is simply not to be believed when it insists that "the denial of a writ of certiorari imports no expression of opinion upon the merits .... " i Courts are mysterious institutions, and there is concededly no available subjective test of the Supreme Court's sincerity. In this instance there is, however, an available objective test. The history of Leyra v. Denno, 5 6 which Mr. Moody and his fellow state prosecutors regard as among "the most significant" 57 of the cases they rely on, plainly demonstrates that in the field of habeas corpus the Court's Delphic pronouncements about the implications of a denial of certiorari mean precisely what they say.
In 1950, Camilo Leyra, a middle-aged bartender, was indicted and tried for the first degree murder of his aged parents. Admitted in evidence against him were confessions made to a police psychiatrist and, soon thereafter, to others. On appeal from the death sentence, the New York Court of Appeals reversed, holding that the confession to the psychiatrist had been elicited by "torture of the mind."
58 On the second trial, the other confessions were again admitted: the death sentence was affirmed by the New York Court of Appeals, over the objection that the subsequent confessions flowed from and were infected by the first one. 59 The Supreme Court denied certiorari. 6 0 Leyra sought habeas corpus in the federal district court. Denial of the writ 61 was affirmed by a divided Second Circuit. 62 The Supreme Court granted certiorari, 63 concluded that the subsequent confessions were likewise invalid, and reversed.
64 New York then tried, convicted and sentenced Leyra to death for a third time. But this time the New York Court of Appeals reversed the conviction and ordered the indictment dismissed, concluding that "the prosecution has produced not a single 55. United States v. Carver, 260 U.S. 482, 490 (1923) . On April 27, 1956, after four years, eight months and thirty-one days in the death house, Camilo Leyra was freed.
60 Under H.R. 5649 he would have been dead long since.
Because the accused was ultimately discharged from custody, the path the Leyra case took is peculiarly dramatic. But it is not unique. There are other cases whose merits the Court has examined on the second trip after refusing to review the issues when first presented. 67 Plainly, therefore, denial of certiorari cannot be equated with a Supreme Court determination that no substantial federal question is presented.
This might seem to mean that the Court's disposition of certiorari petitions is a hopelessly quixotic affair, that the discretion given the Court is misplaced, and that the Court should henceforth be properly required, by legislation like H.R. 5649, to determine certiorari petitions in state criminal cases as if it were disposing of the cases on the merits. The diagnosis and the prescription have surface plausibility, but no more.
There may be many reasons why a particular Justice votes to deny certiorari, and these reasons doubtless cannot be canvassed in full without participating in the secret conferences of the Court. But some factors affecting certiorari practice-particularly the factors operating in state criminal cases-are matters of public knowledge; and they do not add up to judicial irresponsibility.
In the first place, no matter how worthy a case may look to lawyers unfamiliar with the record-or to the lawyer who made the record and is dazzled with his eloquence in a losing cause-the Supreme Court has no jurisdiction if federal questions are not properly raised or if the state court disposes of the case on a state ground.
Secondly, "experience has shown that the Supreme Court does not now have the time carefully to consider all the many certiorari petitions filed with it." ' s The Court has little enough time to devote to well drafted petitions. But hundreds of the certiorari petitions filed annually in the criminal field are prepared by the prisoners themselves, without benefit of counsel. Under these circumstances, untangling the jurisdictional facts and assessing the substantiality of the questions sought to be presented is frequently an enormous task.
To legislate on the theory that denials of such certiorari petitions are determinations on the merits is to do justice neither to the Supreme Court nor to the prisoner-petitioners. Justice Frankfurter, in explaining why district court judges entertaining habeas corpus petitions should not draw inferences adverse to the petitioners from prior denials of certiorari, has sought to make this plain: "We 'have repeatedly indicated that a denial of certiorari means only that, for one reason or another which is seldom disclosed, and not infrequently for conflicting reasons which may have nothing to do with the merits and certainly may have nothing to do with any view of the merits taken by a majority of the Court, there were not four members of the Court who thought the case should be heard. Any departure from this fundamental rule in the type of case we are considering ought to be based on a showing that these denials of certiorari, unlike all the other denials, are in fact the essential equivalents of adjudication on the merits.... There is certainly no more assurance that these petitions have been canvassed on their merits than is true of cases within the ordinary domain of certiorari jurisdiction.
"Indeed, there is less assurance that petitions by State prisoners could be considered on their merits than is the case with ordinary petitions for certiorari." 69 Manifestly, H.R. 5649 rests on a faulty analysis of the significance of the Court's denial of certiorari. The nature of the error suggests that it is the members of the Supreme Court, more than any other members of the federal and state judiciaries, whose insight into the problems of habeas corpus practice would be most relevant. Regrettably, the Justices had little to do with framing the bill.
70 Doubtless the bill's inadequacies are traceable in large 69. Separate opinion in Brown v. Allen, 344 U.S. 443, 492 (1953) . The Justice goes on to say: "These petitions for certiorari are rarely drawn by lawyers; some are almost unintelligible and certainly do not present a clear statement of issues necessary for our understanding, in view of the pressure of the Court's work. The certified records we have in the run of certiorari cases to assist understanding are almost unknown in this field. Indeed, the number of cases in which most of the papers necessary to prove what happened in the State proceedings are not filed is striking. Whether there has been an adjudication or simply a perfunctory denial of a claim below is rarely ascertainable. Seldom do we have enough on which to base a solid conclusion as to the adequacy of the State adjudication. Even if we are told something about a trial of the claims the applicant asserts, we almost never have a transcript of these proceedings to assist us in determining whether the trial was adequate. Equally unsatisfactory as a means for evaluating the State proceedings is the filing of opinions; in less than one-fourth of the cases is more than a perfunctory order of the State courts filed. We would have to have very different records and to alter our consideration of these cases radically if a denial could fairly be deemed to be an undisclosed decision on the merits. In a few cases the issues before the District Court had not even been raised here. In other cases, the emphasis put on the issues here differed considerably from that put on them in the District Courts. . .
Ibid.
70. It would seem quite unwarranted to infer Supreme Court concurrence in H.R. 5649 from the fact that Chief Justice Warren presided over sessions of the Judicial Con- 443, 498-99, 508-09, 511-13, 553-54 (1953) .
71. H.R. 5649, if enacted, will mean that denial of certiorari from a state court will bar any further federal challenge based on the questions sought to be raised in the certiorari petition. The impact this will have on the task of passing on certiorari petitions, outlined by Justice Frankfurter in the language quoted in the text, at note 69 supra, can only be conjectured. But it should be noted that many certiorari petitions the Court might wish to grant are beyond its jurisdictional reach because the federal questions apparently presented were not adequately raised--or not disposed of on federal grounds-in the state courts. It cannot be presumed to have been the intent of the framers of H.R. 5649 to bar future federal challenge where the objections to the petition for certiorari are jurisdictional (such a construction might, indeed, exacerbate questions as to the validity of H.R. 5649).
There is, in any event, no way of telling from an order denying certiorari whether some or any of the Justices voted to deny the writ because they were skeptical of the petition's jurisdictional sufficiency. The added burden in reviewing certiorari petitions from state courts which H.R. 5649 would probably impose would only be aggravated by the provisions of the second paragraph of H.R. 5649, under which federal district court dispositions of habeas corpus petitions would go directly to the Supreme Court on certiorari. Seventy appeals in habeas corpus cases were filed in the federal courts of appeals in fiscal year 1955. DIRECTOR OF THE ADIIIISMrATIVE OFFICE OF THE UNITEI STATES COURTS, ANN. REP. 1955 REP. , at 160 (1956 7 5 From this it may be thought to follow that the constitutional grant of the privilege did not contemplate--or at all events did not require-an available collateral remedy for state prisoners. Nor is it likely that the Court would presently accept the rather elaborate argument that the Fourteenth Amendment retroactively inflated the scope of the constitutional privilege to include the newly created federal rights to protection against state action.
But "what is constitutional may still be very unwise. '76 W isdom here dictates other needs and other solutions. What is needed is expert and painstaking judicial scrutiny, which can weigh on sensitive scales the competing claims of individual liberty and state law enforcement. In order to do the job with even greater care than is now exercised-and perhaps with greater deference to the dignity owing a sovereign state's judicial processespresent federal habeas corpus jurisdiction might fittingly be transferred to a special three-judge Court of Habeas Corpus. 77 Such a reform would meet the real problem-vindication of fundamental constitutional rights in a manner consistent with American federalism. But proposals like H.R. 5649 would ride rough-shod over those rights, and over the proud boast that "the great writ of habeas corpus, has been for centuries esteemed the best and only sufficient defence of human freedom." 78 In short, adoption of restrictive legislation of the character proposed would be "a tragic retreat.
'7 9 For, aside from the limited supervisory role the Supreme Court can play, such legislation would effectively confine the policing of the Fourteenth Amendment's mandates to the courts of the several states. And, "unfortunately, instances are not wanting in which even the highest state courts have failed to recognize violations of these precepts that offend the limitations which the Constitution of the United States places upon enforcement by the States of their criminal law." 80 Nor is it a real answer to suggest that state trial judges can, in appropriate post-conviction proceedings, correct the errors of brethren of equal or higher rank.
8 ' The understandable reluctance of judges to impeach their colleagues, or to flout the will of juries and the electorate as a whole, 8 2 together with the procedural complexities that becloud most post-conviction remedies, 83 would appear to explain the striking dearth of state court decisions sustaining collateral attacks upon criminal convictions.
Those who advocate curtailment of the writ lay special emphasis upon the asserted need for judicial finality: at some point, it is urged, there must be an end to litigation. As a general proposition there is, of course, much to be said for the procedural devices which limit the suitor to his day in court and his right of appeal. But the manifest utility within their proper sphere, of res judicata, collateral estoppel, and the rest of that unfriendly but expeditious tribe, should not so dazzle the beholder as to stimulate their application outside that sphere. These concepts, like stare decisis, stem from the principle that "in most matters it is more important that the applicable rule.., be settled than that it be settled right."
84 But where personal liberty is involved, a democratic society employs a different arithmetic and insists that it is less important to reach an unshakable decision than to do justice. It is for this reason that, as Justice Frankfurter has put it, "the uniqueness of habeas corpus in the procedural armory of our law cannot be too often emphasized." 85 The habeas corpus writ "is in the spirit of our inherited law. It accords with, and is thoroughly regardful of, 'the liberty of the subject,' from which flows the right in England to go from judge to judge, any one of whose decisions to discharge the prisoner is final." 8 6 Federal habeas corpus procedure does notand very likely should not--emulate the extraordinary liberality of the English rule.
8 7 But, as Justice Rutledge once observed, "the writ should be available whenever there dearly has been a fundamental miscarriage of justice for which no other adequate remedy is presently available. Beside executing its great object, which is the preservation of personal liberty and assurance against its wrongful deprivation, considerations of economy of judicial time and procedures, important as they undoubtedly are, become comparatively insignifi- 672, 681 (1948) , the Court, through Justice Murphy, observed that, "the prevention of undue restraints on liberty is more important than mechanical and unrealistic administration of the federal courts."
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The articulate premises of the attack on the habeas corpus writ are grounded in the supposed first principles of judicial finality and of the sound management of a federal union. just below the surface, however, lurks the less plainly articulated but perhaps more deeply felt belief that the Supreme Court has grievously erred in the sequence of great cases which utilized habas corpus to probe trial records for fundamental error.
8 9 Somewhat circuitously the suggestion is deftly made that the real onus for current "abuse" of habeas corpus must rest with those Justices who insistently and ceaselessly require that state trial procedures conform with the mandates of the Fourteenth Amendment.
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If the Court has been too vigilant, curtailing habeas corpus would do much to redress the balance. But those who see in these great cases judicial statesmanship of a high order-slowly educating the bench, the bar, police, prosecutors and the mass of citizens to the highest traditions of Anglo-American lawshould look sceptically at attempts to circumvent the writ. Justice Black has put the matter simply and well: "[Ilt is never too late for courts in habeas corpus proceedings to look straight through procedural screens in order to prevent forfeiture of life or liberty in flagrant defiance of the Constitution.... Perhaps there is no more exalted judicial function." 91
